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trict's mere act of storing water, without applying it to an actual use, resembled "speculative hoarding" more than beneficial use. Counting storage as beneficial use, it stated, would motivate owners of conditional
rights to hoard water in anticipation of absolute decrees. The Court further rejected the District's alternate argument that it was storing water for
drought protection (a beneficial use), finding that the District's storage
really served a variety of purposes.
The District next challenged the water court's "absolutes first" doctrine, which bars perfection of conditional rights unless the owner's total
usage has exceeded the amount of its absolute rights. The District based
its challenge on the proposition that a water court cannot, after granting a
conditional decree, reconsider a holder's need for that water right. The
Court rejected the District's proposition and held the opposite - that
water courts must consider a party's need for a conditional right when
evaluating an application to perfect the right. Because this was a novel
holding, the Court derived its position from precedent that acknowledged
that water courts have authority to reconsider conditional rights in certain
situations, and from the nature of conditional rights (for example, they
would not be "conditional" if they were immune to reconsideration).
Accordingly, the Court affirmed the water court's decision, and refused to perfect the District's remaining conditional Four Counties
Rights.
Matthew Watson

IDAHO
In re SRBA Case No. 39576, No. 37723-2010, 2012 WL 29338
(Idaho Jan. 5, 2012) (holding (i) the Idaho Department of Water Resources properly attached a condition to the City of Pocatello's ability to
use any well as an alternate point of diversion for each of its water rights;
(ii) the source of water related to a water right cannot be transferred under the Idaho law; (iii) an applicant must file an application and undergo
an administrative transfer proceeding to obtain a change in the purpose
of a water right after a general stream adjudication has begun; and (iv) the
district court did not clearly err in determining the priority dates for two
water rights because the City of Pocatello did not produce any evidence
of earlier priority dates).
On November 19, 1987, the Idaho State Legislature enacted legislation to begin the Snake River Basin Adjudication ("SRBA"), which is
aimed at cataloging water right claims in the Snake River Basin of Idaho.
The City of Pocatello ("Pocatello") filed its claims in April 1990. Idaho
passed a statute in conjunction with the SRBA that allowed parties with
water right claims to assert any change in period of use, nature or purpose of use, point of diversion, or place of use that occurred prior to the
commencement of the SRBA, so long as such a change did not injure any
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existing water rights and did not result in an enlargement of the original
right.
Pocatello had established an interconnected distribution system for
municipal water and claimed each of the twenty-two wells that made up
the system qualified as an alternate point of diversion for each of the
twenty-one water rights the city held. In effect, this would have allowed
Pocatello to withdraw each water right from any of the twenty-two wells.
Pocatello also claimed its surface water rights in Gibson Jack and Mink
Creeks could be transferred to the groundwater wells because the wells
were alternate points of diversion due to the hydrological connection between the creeks and the aquifer from which the wells draw water. The
Idaho Department of Water Resources ("IDWR") filed reports either
disputing or attempting to add conditions to Pocatello's claims.
In an administrative . hearing regarding Pocatello's claims and
IDWR's reports, the hearing officer determined that IDWR correctly
found that Pocatello could not claim wells as alternate points of diversion
for surface water rights. The hearing officer also held that the priority
dates for two water rights were later than the city claimed, and that the
city could not change the purpose of a particular water right after the initiation of SRBA. In addition, the hearing officer determined that IDWR
properly stipulated Pocatello's ability to use each of the twenty-two wells
as an alternate point of diversion for each water right on the attachment
of a condition. The condition specifically called for attaching to each
water right a statement of the location and amount of the first withdrawal
under each right, so as to prevent the enlargement of the water rights and
injuries to other water rights holders.
Consequently, Pocatello challenged the results of the administrative
hearing in district court. Specifically, Pocatello challenged IDWR's authority to restrict Pocatello's claim that each well was an alternate point of
diversion for each water right on the attachment of the aforementioned
condition. Pocatello also challenged IDWR's conclusion that the wells
could not be alternate points of diversion for the surface water rights in
the two creeks. Pocatello next challenged the hearing officer's finding
that classified one water right's purpose as irrigation. Finally, Pocatello
challenged IDWR's findings that suggested priority dates for. two particular water rights were 1952 and 1924, rather than 1940 and 1905, respectively. The district court ruled against Pocatello and upheld IDWR's
findings. Following the district court's denial of a motion to correct or

amend judgment, Pocatello appealed to the Supreme Court of Idaho.
The court first determined that the district court properly upheld the
IDWR's condition on Pocatello's groundwater rights. The statute that
allowed for the creation of alternate points of diversion specifically provided that a change in point of diversion is only permitted when it will not
enlarge the original right or injure other water rights holders. The court
reasoned that a condition stating the original amount and location of the
first withdrawal would prevent such injuries and enlargement. The court
held that without the condition Pocatello "would be allowed to withdraw
water under its most senior priority water right from any well location."
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The court concluded that this would result in an enlargement of the
original right.
Pocatello then claimed that IDWR did not have authority to recoinmend the attachment of the condition because it had not done so in prior
cases. In the alternative, Pocatello argued that even if IDWR did have
such authority, the condition could not apply to water rights the city obtained before May 26, 1969, when formal transfer of rights became statutorily required. The court held that both arguments could not be addressed on appeal, because the city had not raised them until after the
trial court's final judgment. Ultimately, the court held that the attachment of the condition to each water right would prevent enlargement and
would bring Pocatello's claims in compliance with the statute.
Next, the court addressed Pocatello's contention that it could use the
wells as alternate points of diversion for its surface water rights in the two
creeks. The court held that even though the creeks and the aquifer were
hydrologically connected, they were separate water sources. Pocatello
claimed the statute implicitly allowed for a change in source because it
allowed for a change in point of diversion. However, the court looked to
the statutory elements of a water right, which included "source of water"
and "point(s) of diversion" separately. The court then determined that if
the legislature had wanted to allow for a change in the source of water it
would have included it in the statute. Instead, the statute included point
of diversion with no mention of source. The court ultimately concluded
that the use of wells as a point of diversion for the surface water rights
would be an impermissible change of source.
Pocatello then contended that the purpose for one water right in particular should have been municipal use rather than irrigation. In 1984,
Pocatello initially requested a water right for the purpose of irrigation. In
1987, Pocatello attempted to change the application for the water right to
a municipal purpose. However, IDWR refused the change and issued
the water right in 2003 for the purpose of irrigation. The court held that
even though Pocatello had submitted an application for a groundwater
right in 1984, it could not use the statute to change the purpose of the
water right because the right was not issued to the city until 2003. The
court determined that Pocatello could not claim a change of purpose under the statute because the water right had not been granted prior to the
legislature's initiation of SRBA in 1987. The court accordingly held that
Pocatello would have to complete an application for change of purpose
and go through an administrative transfer proceeding.
Finally, the court addressed Pocatello's claim that the district court
erred in determining the priority dates for two particular water rights.
The court noted that Pocatello had the burden of persuasion in establishing the elements of a water right, including the priority date. Pocatello
argued that the priority dates should have been 1905 and 1940, rather
than 1924 and 1952, respectively. The court acknowledged that, prior to
1971, under the state constitution, a water right could be obtained by
putting the water to a beneficial use. The date on which Pocatello began
to put the water to beneficial use became the priority date for the water
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right. Though it acknowledged this fact, Pocatello did not provide any
evidence suggesting that the water under each of the contested rights had
been beneficially used prior to 1924 or 1952. The court held that since
there was no evidence of Pocatello's earlier priority dates on the record,
the district court's decision was not clearly erroneous.
Ultimately, the court affirmed the judgment of the district court and
upheld IDWR's determinations.
Ryan Coyne
Editor's Note: In re SRBA Case No. 39576, No. 37723-2010 withdrawn and superseded by City of Pocatello v. Idaho, 275P.3d 845 (Idaho
2012).

KANSAS
Wheatland Elec. Coop., Inc. v. Polansky, 265 P.3d 1194 (Kan. App.
2011) (holding that the chief engineer has authority to place limitations

on vested water rights with a change of use request, but the Division of
Water Resources may not declare a partial abandonment of a water
right).
Wheatland Electric Cooperative, Inc. ("Wheatland") owned water

rights originally used for irrigation by the Garden City Company. Wheatland purchased the rights with the intent of becoming a water utility company that would treat and sell the water to Garden City. Along with purchasing the rights, Wheatland also acquired 74 acres of the 280 acres on
which the water was to be originally used. Wheatland subdivided the
remaining acreage into 44 parcels and sold parcels to various owners.
Wheatland kept and used four of these parcels along with the 74 acres.
To successfully become a water utility company and utilize its water
rights, Wheatland needed to change the type of use of the rights from
irrigation to municipal.
Wheatland first sought approval for the change of use from the Kansas Department of Agriculture's Division of Water Resources ("DWR").
The DWR approved the requested change in use, but limited Wheatland's water usage from 840 acre-feet of water each year to 91 acre-feet
based on a historical determination that Wheatland had only been irrigating its retained portion of the total originally-irrigated parcel. In response
to this decision, Wheatland first requested review from the Kansas Secretary of Agriculture.
When the Secretary declined, Wheatland then
sought review by the Shawnee County District Court ("district court") on
the issue of whether the DWR had the authority to impose the consumptive-use limitation on Wheatland's vested water rights. The district court
held that the DWR had the power to limit Wheatland's right when deciding whether to approve the request for change in use, but the DWR
should have calculated the limitation based on the 280 acre parcel rather

